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SUCCESSION (SCOTLAND) BILL 

 
—————————— 

  

POLICY MEMORANDUM 

 

INTRODUCTION 

1.  This document relates to the Succession (Scotland) Bill (―the Bill‖) introduced in the 

Scottish Parliament on 16 June 2015. It has been prepared by the Scottish Government to satisfy 

Rule 9.3.3 of the Parliament‘s Standing Orders.  The contents are entirely the responsibility of 

the Scottish Government and have not been endorsed by the Parliament.  Explanatory Notes and 

other accompanying documents are published separately as SP Bill 75–EN.  

POLICY OBJECTIVE OF THE BILL 

2. The law of succession regulates how property passes on a person‘s death.  The policy aim 

of the Bill is to make the law on succession fairer, clearer and more consistent by modernising 

some technical aspects of the law relating to succession in Scotland and addressing a number of 

anomalies within the current legislative framework.  

3. Succession law contains many technical terms.  In reading this memorandum, and in 

considering the Bill more generally, it will be helpful to have to hand the glossary of terms at 

paragraph 101 below. 

4. The  Bill includes specific provision to:  

 reform the effect of divorce, dissolution or annulment on a will or special 

destination; establish process for rectification of a will in certain circumstances and 

reform the law relating to revival of a revoked will; 

 close a number of jurisdictional gaps to ensure that Scottish courts have jurisdiction 

where the applicable law is Scots law; 

 reform how survivorship should operate in Scotland where there is uncertainty as to 

the order of death; 

 reform the law relating to forfeiture; 

 reform estate administration by putting in place protections for trustees and executors 

in certain circumstances and for persons acquiring title in good faith; and 

 reform other matters which include the abolition of donations mortis causa
1
 and the 

right to claim the expense of mournings. 

 

                                                 
1 A gift made in contemplation of death and which may be revoked by the granter.  
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5.  The law of succession has been subject to substantive review by the Scottish Law 

Commission (―the Commission‖). It has published two wide ranging reports, firstly the Report 

on Succession 1990 (Scottish Law Commission No. 124; January 1990) and secondly, the Report 

on Succession 2009 (Scottish Law Commission No. 219; April 2009). Greater detail as to the 

legal and practical issues which informed the Bill are set out in the Reports and in the preceding 

Commission Discussion Paper on Succession (DP No 136, August 2007), all of which are 

available on the Commission‘s website.
2
 

6.  This Bill implements, in part, the Commission recommendations from their 2009 report 

which were carried forward from their earlier report in 1990. It should, however, be noted that 

the 2009 recommendations consist of both comparatively technical recommendations which are 

to modernise and clarify the law of succession and  more comprehensive recommendations 

which promote a fundamental overhaul of the law of succession in Scotland. As noted above, the 

policy aim of this Bill is to take forward the less controversial recommendations which are aimed 

at addressing anomalies within the current legislative framework rather than the more 

comprehensive and controversial proposals of the wider report.  

7.  This Bill was announced as part of the Programme for Government on 26 November 

2014 and builds on the work of the Commission to modernise the legislation relating to 

succession in Scotland.  

8. It fully supports the National Outcome that: 

―We have strong, resilient and supportive communities where people take responsibility 

for their own actions and how they affect others.‖ 

9.  The Scottish Government considers that it is in the interest of the society as a whole in 

Scotland to have the anomalies within the current legislative framework on succession, covered 

in the Bill, addressed, so that the law in this area is up to date, fairer, clearer and more consistent.   

BACKGROUND TO THE BILL 

10.  The Commission reviewed the law of succession and issued a Report in 2009 - Report on 

Succession (Scot Law Com No 215) (―the Report‖).  For information on the project including the 

Commission‘s Discussion Paper and Report see http://www.scotlawcom.gov.uk/law-reform-

projects/completed-projects/succession/. 

11.   The Report made wide ranging recommendations: 

 for a new scheme for intestate succession; 

                                                 
2 http://www.scotlawcom.gov.uk/files/1012/7885/3181/dp136.pdf 

http://www.scotlawcom.gov.uk/files/6812/7989/6684/rep124.pdf 

http://www.scotlawcom.gov.uk/files/7112/7989/7451/rep215.pdf 

 

http://www.scotlawcom.gov.uk/download_file/view/390/
http://www.scotlawcom.gov.uk/download_file/view/390/
http://www.scotlawcom.gov.uk/law-reform-projects/completed-projects/succession/
http://www.scotlawcom.gov.uk/law-reform-projects/completed-projects/succession/
http://www.scotlawcom.gov.uk/files/1012/7885/3181/dp136.pdf
http://www.scotlawcom.gov.uk/files/6812/7989/6684/rep124.pdf
http://www.scotlawcom.gov.uk/files/7112/7989/7451/rep215.pdf
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 on protection from disinheritance for spouses/civil partners and options for 

protection of children;  

 on further protections for cohabitants;  

 on choice of law and jurisdiction in international law matters;  

 on testamentary writings and special destinations; and 

 on a number of miscellaneous matters including the requirement for executors dative 

to obtain bonds of caution. 

 

12.  The Scottish Government carried out a period of informal pre-consultation dialogue with 

stakeholders on a number of the Report‘s key recommendations.  That exercise revealed that 

there was no clear consensus about some of the recommendations relating to the substantive 

reform of succession law in Scotland (particularly those relating to disinheritance) and that 

further consultation would be needed.   The Scottish Government wanted to ensure that the more 

complex and controversial policy issues did not delay much needed reform in the largely 

technical areas of succession law recommended in the Report and decided to take the work 

forward in two distinct and separate workstreams  with two separate consultations. 

Scottish Government Consultation 

13.  The Scottish Government therefore consulted on the recommendations to modernise and 

clarify the law of succession as well as the more substantive but less controversial issue of the 

removal of the requirement for executors-dative to obtain a bond of caution (indemnity 

insurance) from 14 August 2014 to 7 November 2014. The consultation paper can be viewed at: 

http://www.scotland.gov.uk/Publications/2014/08/1185. 

14.     In total 22 written responses were received from a range of interests including legal 

body representatives, solicitor firms, academics and an individual member of the public.   At the 

end of the formal consultation period, the Scottish Government analysed the responses 

internally. A formal response to the consultation was published in June 2015 which outlined the 

key actions that the Scottish Government intended to take as a direct result of the consultation 

and now forms the content of the Bill. That response narrated that it would not be possible to 

make changes in relation to the requirement for executors dative to obtain a bond of caution at 

present.  There was very little disagreement about the removal of the requirement but there was a 

significant range of views on what might be put in place by way of protection for estates and 

beneficiaries which requires further consultation and costing. The decision has therefore been 

taken to take forward the work on bonds of caution in the second workstream. 

15.  The amendments to succession law contained in this Bill are outlined in detail below.  

http://www.scotland.gov.uk/Publications/2014/08/1185
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SPECIFIC PROVISIONS 

Testamentary documents and special destinations 

Section 1: Effect of divorce, dissolution or annulment of will 

Background 

16.  Divorce currently has no effect on a will in Scotland.  On the assumption that a testator 

would not want an ex-spouse or ex-civil partner to inherit, the Commission recommended that 

any testamentary provisions in their favour should be revoked unless the will provides otherwise.  

This would arise on divorce, dissolution or annulment.  They further recommended that this 

effect should only apply where the deceased died domiciled in Scotland. 

Consultation 

17. The Scottish Government consulted on whether any testamentary provision in favour of 

an ex-spouse/civil partner should be revoked on divorce.  Ten consultees responded on this issue 

and all but one was in favour of the recommendation. That dissenting consultee suggested that 

such appointment of an ex-spouse/civil partner as trustee, executor or guardian should only be 

terminated if the document appointed other executors or trustees.  It was argued that if there are 

no alternative executors, there will be additional costs and uncertainty in the administration of an 

estate.     

18.  The Scottish Government also consulted on whether these provisions should only apply 

where the deceased died domiciled in Scotland.  Nine consultees responded. Seven agreed but 

one response pointed out that there could be no judicial rectification of a will in the case where a 

person owned heritable property in Scotland but was not domiciled in Scotland. That response 

also questioned whether a Scottish court could rectify the will of someone domiciled in Scotland 

who has instructed a French lawyer to draft the will in French, according to French form.  The 

two dissenting consultees were of the view that if Scots law is to apply to the interpretation of a 

will, then there is no reason why these recommendations should not apply regardless of 

domicile.   

Alternative approach 

19.   An alternative approach would be to leave the current law unchanged so divorce has no 

effect on a will in Scotland which would not meet the aim of modernising the law to reflect the 

expectations of citizens of 21
st
 century Scotland. In respect of the suggestion made that a 

termination should only take place if another executor or trustee had been appointed, the Scottish 

Government is not persuaded by this limitation and agrees that such appointment should be 

terminated on the basis that divorce, dissolution or annulment is a permanent severance of the 

connection between the two parties. 

Scottish Government position 

20.  Given the significant level of support, the Bill will therefore make provision so that if a 

testator‘s marriage or civil partnership is ended by divorce, dissolution or annulment, any 

provision in favour of the former spouse or civil partner is revoked unless the will expressly 

provides otherwise. In addition, if this occurs, an ex-spouse‘s or an ex-civil partner‘s 
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appointment as trustee, executor or guardian is also terminated.  These provisions should only 

apply where the deceased died domiciled in Scotland. 

Section 2: Effect of divorce, dissolution or annulment on special destination 

Background 

21. Special destinations, also sometimes known as a survivorship destinations are conditions 

that commonly appear in the title of property held by two or more people, usually spouses which 

provide that on the death of one of the spouses their title automatically passes to the survivor.  

Consequently even if one party executed a will leaving their interest to a third party, such a term 

would be ineffective and the property would still transfer to the survivor on death. 

22. The Commission‘s 1990 Report on Succession recommended that special destinations in 

favour of a spouse or civil partner should be revoked on divorce, dissolution or annulment.  

Section 19 of the Family Law (Scotland) Act 2006 and section 124A of the Civil Partnership Act 

2004 implemented this recommendation.  The 2009 Report recommended that these provisions 

should be repealed and re-enacted so that they appear in the same place.  Further discussion with 

the Commission determined that they intended that the re-enactment extend to special 

destinations in both moveable and heritable property.  The current provisions extend to heritable 

property only. 

Consultation 

23.  The Scottish Government consulted on this recommendation. Eight consultees responded 

with seven agreeing that the provisions should be repealed and re-enacted.  One, whilst not 

convinced that there was any point in doing this, agreed that it would do no harm.  

Alternative approach 

24.  The alternative would be to leave the current provisions in place.  This would mean that 

special destinations in moveable property would not be revoked by divorce, dissolution or 

annulment.  This would therefore leave a gap and would not meet the policy objective of making 

the law fairer, clearer and more consistent. 

Scottish Government position 

25.  Given the significant level of support, the Bill will repeal and re-enact section 19 of the 

Family Law (Scotland) Act 2006 and section 124A of the Civil Partnership Act 2004 and extend 

their effect to moveable property. 

Section 3 and 4: Rectification of will  

Background  

26.  Currently there is no provision for rectification of testamentary writings which means 

errors, including those which are simple and obvious go uncorrected after a testator‘s death.  It 

would therefore be desirable to be able to rectify a will in certain circumstances. The 

Commission proposed that the courts should have the power to rectify a will which was prepared 

by someone other than the testator where it can be shown that its terms do not reflect the 
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testator‘s intentions.  In order to establish the testator‘s intention, the court should be able to look 

at extrinsic evidence. 

27.  The Commission recommended that there should be a time limit of six months for an 

application for rectification from the grant of confirmation and that the court should be able to 

allow an application after six months on cause shown.  They recommended that there should be 

protection for a trustee or executor who has distributed the estate in good faith in accordance 

with the will, and that the court should also be able to order that the rectified will should be 

registered in the Books of Council and Session, or the sheriff court books, if the will is already 

registered or about to be so registered.   

Consultation  

28.  In the Scottish Government consultation nine of the eleven responses to this 

recommendation agreed that the courts should have power to rectify a will. The remaining 

responses raised issues. It was suggested that rectification should be confined to drafting errors 

in implementing instructions to avoid every disappointed beneficiary claiming that the will does 

not reflect the testator‘s instructions.  Another response suggested that it might be useful to be 

explicit that the intentions should be established as at the time of making the will.  It also 

suggested the testator‘s intentions should not be confused with a particular aim which has 

influenced the drafting of a bequest, for instance, to minimise any potential tax burden. 

29.  It was suggested that the legislation should identify the class of persons who have title to 

sue (for example, the executor, beneficiaries under the will and potential beneficiaries).   

Alternative approach  

30.  One alternative approach would be to make no provision to allow wills to be rectified so 

that errors go uncorrected.  In terms of the suggestion made to limit the sort of issue that may be 

subject to a rectification – a partial approach – the Scottish Government is of the view that this 

approach may be too narrow and may limit the role of the court. 

Scottish Government position 

31.  Given the level of support, the Bill makes provision for the court to have the power to 

rectify a will in situations in which a person other than the testator prepared the will.  The 

process will be by way of application to the court by a person who can satisfy the court that they 

have sufficient interest in the application.  This will apply where the deceased died in Scotland.  

The application must be made within 6 months of confirmation, if applicable, or the date of 

death if not. The court has discretion to waive the time limit. 

32.  Additionally, the Bill will also provide a protection for an executor, who, in good faith, 

distributes property which is later subject to rectification. The Bill will also protect the title of a 

third party who acquires in good faith property which was distributed prior to rectification.  This 

further protection was suggested by a respondent to the consultation. All of this is consistent 

with the Scottish Government‘s policy aim of making the law fairer, clearer and more consistent.  
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Section 5: Revocation of will not to revive earlier revoked will  

Background 

33. Currently, the law provides that where a will which revokes a previous will is itself 

revoked, the previous will revives, unless it can be proved by extrinsic evidence that the testator 

did not intend this to be the outcome.  The Commission pointed to the effects in certain 

situations which were unlikely to have been intended by the testator and concluded the law on 

this point was not satisfactory. They recommended that a will which has been revoked in part or 

in whole, expressly or impliedly, by a subsequent will it should not revive unless the testator 

expressly re-executes it or expressly revives it in another document.  

Consultation 

34.  The Scottish Government consulted on this recommendation. Eight of the nine responses 

agreed with this recommendation.  One disagreed, suggesting that if a will was successfully 

challenged on the grounds that the testator lacked capacity or for facility or circumvention, and 

the earlier will did not revive, then the estate would become intestate.  Their concern was that 

this could lead to challenges to wills where a pursuer might have a vested interest in the estate 

being intestate.  

Alternative approach 

35.  The alternative would be to leave the law unchanged which would not address the 

unintended outcomes identified by the Commission, where a testator ends up with a will which 

does not fulfil their wishes, taking effect.  The Commission illustrated these consequences with 

some examples, one of which is set out below:  

 ―In Bruce‘s Judicial Factor v Lord Advocate
3
 the testator executed a will in 1945.  In 

 1949 he executed a new will which contained a clause revoking all previous testamentary 

 writings.  He did not expressly instruct his solicitors to destroy the 1945 will and they 

 retained it.  The 1949 will was proved to have been in the testator‘s custody from 1955 

 and was not proved to have left his custody.  When the testator died in 1961 the 1949 

 will could not be found and was therefore presumed to have been destroyed by him with 

 the intention of revoking it.  In these circumstances it was held that the 1945 will took 

 effect.
4
‖. 

Scottish Government position 

36.  Given the significant level of support, the Bill provides that a will which has been 

revoked in part or in whole, expressly or impliedly, by a subsequent will, is not revived by the 

revocation of that subsequent will. The rule will also apply where only part of a will is revoked.  

Section 6: Death before legacy vests: entitlement of issue  

Background 

37.  Currently, in some situations if a beneficiary dies before taking a legacy, the children of 

the beneficiary will take the legacy which would have otherwise have fallen to their deceased 

                                                 
3 Judicial Factor v Lord Advocate, [1969] SC 296 
4 Scottish Law Commission Report on Succession Op Cit Page 93. 
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parent or ancestor.  At present those who fall within this rule (conditio si institutus sine liberis 

decesserit) are the testator‘s direct descendants and in some situations, nephews and nieces, but 

only if the testator has treated them as a parent would treat a child under the will.  They are only 

entitled to the legatee‘s original share.  The Commission set out arguments for and against this 

rule in their 1990 Report on Succession.  In favour of retention of the rule was the likelihood that 

this would achieve the testator‘s wishes on the basis that they had simply not considered the 

possibility of the legatee dying before the date of vesting and leaving issue.  On the other hand, 

the argument against retaining the rule was that a testator‘s wishes should be taken at face value 

and to read into a will words that are not there has the potential to lead to unintended 

consequences. On balance they favoured retention. 

38.  The Commission adhered to the arguments and the recommendation in their 1990 report 

on succession in the 2009 Report.  They recommended restatement of the rule but limiting the 

class of legatees to direct descendants and providing that the share which falls to the legatees is 

the amount which the original beneficiary in the will would have taken by surviving the 

deceased.   

Consultation 

39.  The Scottish Government consulted on this recommendation. There were ten responses 

and eight agreed.  One consultee took the view that a testator should not be assumed to wish 

issue to benefit by default suggesting that it was not uncommon for testators to wish to disinherit 

a specific child.  It was suggested that if the rule was to be restated, it should only operate to 

avoid intestacy.  The other who disagreed suggested that the rule should be abolished and the 

testator should make provision in a will in order that those concerned can expect a will to say 

what it means.  

Alternative approach 

40.  One alternative would be to leave the law unchanged which the Scottish Government is 

aware can lead to unfair results.  Another alternative would be, as suggested for the rule only to 

operate in order to avoid intestacy.   The Scottish Government considers that this approach 

would not go far enough.  

Scottish Government position 

41.  Given the otherwise significant support for the recommendation the Bill will take this 

change forward so that— 

(a) There should continue to be a rule whereby, if a legatee within a certain class dies 

after the date of the will but before the testator, his or her issue take the legacy unless the 

will expressly, or by clear implication, provides otherwise,  

(b) The class should be confined to direct descendants of the testator, 

(c) The will should be regarded as providing otherwise if the bequest contains an 

express survivorship clause or destination-over,  

(d) Where the rule applies, the issue of the predeceasing beneficiary should take the 

share that the beneficiary would have taken if he or she (and any other predeceasing 

beneficiary whose issue take by virtue of this rule) had survived the date of vesting, 
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(e) Where two or more of the descendant‘s issue are to inherit their share under this 

section, the distribution is to be made in the same way as if it were a distribution of the 

whole or part of an intestate estate.  

 

Section 7: Liferent: vesting of fee other than on death  

Background 

42.  A liferent is where a beneficiary has the right to receive for the duration of their lifetime, 

the benefits of an asset.  Where a legacy is given without limitation of time, it is referred to as 

having been given in fee.  For example a parent may leave a property in liferent to their spouse 

or civil partner but in fee to their child.  So the spouse may live in the property and enjoy the 

property but they never own it and may not dispose of it.  In these circumstances the child is 

known as the fiar, or the person in whom the fee vests subject to a liferent. The parent is known 

as the liferenter. 

43. The Commission identified a difficulty around the vesting of a fee where a liferent is 

renounced or terminates early.  If a bequest narrates to ‗A in liferent and B whom failing C in 

fee‘, A enjoys the use of the bequest during his or her lifetime and when A dies, the bequest 

passes to B as his or her absolute property if B is still alive or the bequest passes to C as his or 

her absolute property if B has died.   Under the current law, the bequest does not pass to B or C 

until A‘s death, even if the liferent terminates before A‘s death. The Commission therefore 

recommended that this rule be reversed so that, in a situation where a liferent is terminated early, 

leaving no liferenter, the bequest passes to the fiar on that date, unless the document creating the 

liferent expressly provides otherwise (or unless there is an obligation requiring otherwise in a 

case where the liferent is created orally). 

Consultation 

44.  The Scottish Government consulted on this recommendation. Nine consultees responded 

on this and all agreed.  One commented in passing that where there is a renunciation of the 

liferent, and the fee has not already vested, the fee will comprise the capital and income of a trust 

fund. 

Alternative approach 

45.  The alternative would be to leave the law unchanged and the uncertainty about when the 

fee vests where a liferent is renounced or terminates early, would remain. 

Scottish Government position 

46.  Given the unanimous support for this change, the Bill will provide that where property 

has been left to one person in liferent  with the intention that it should pass to  another person 

when the liferenter dies that where  the liferent terminates other than on the liferenter‘s death, 

then the property should pass  at the time  of the termination, unless the document creating the 

liferent expressly provides otherwise. 
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Section 8: Destinations in wills and certain trusts: conditional institution  

Background 

47.  It appears that difficulties can be created by destinations in wills and certain trusts.  A 

destination is a provision in a will or trust for property to transfer to ―person A, whom failing 

person B‖.  A destination prevents the lapse of a legacy should the original object fail. It is clear 

that if A does not survive the testator, B will take the legacy.  What is less clear is the impact on 

B when both A and B survive the testator and then A subsequently dies. B can either be 

considered a ‗conditional institute‘ in which case A takes the legacy and B has no further rights 

to it, or B can be a ‗substitute‘ so that on A‘s death the subject of the legacy will pass to B.  

Currently conditional institution is presumed where the subject of the legacy is moveable, or a 

mix of heritable and moveable, property. There is a presumption of substitution in heritable 

property which may not to be widely known and so can create difficulties.   

48.  The Commission recommended that conditional institution should be presumed for all 

types of property.   

Consultation 

49.  The Scottish Government consulted on this recommendation.  Eight responses were 

received, seven of which agreed with the recommendation.  One, whilst agreeing, commented 

that the presumption should be rebuttable.  

Alternative approach 

50.  The alternative would be to leave the law unchanged which would not address the 

difficulties and uncertainty set out above.   

Scottish Government position 

51.  Given the significant level of support, the Bill will provide that where a will, other 

testamentary document or trust deed contains a destination of property to a beneficiary whom 

failing another person, conditional institution (meaning that once A takes the legacy B has no 

further right) should be presumed whatever the nature of the property.  This provision will not 

apply if it is clear from the will or trust that a different result is intended. For the avoidance of 

doubt the presumption will be expressly rebuttable. This fulfils the Scottish Government‘s policy 

aim of ensuring clarity and certainty in the law. 

Survivorship 

Section 9: Uncertainty of survivorship treated as failure to survive 

Background 

52.  In order to succeed to an estate, a beneficiary or heir in intestacy must survive the 

deceased.  Section 31 of the Succession (Scotland) Act 1964 provides rules for two situations so 

that where two people die simultaneously or where the order of death is uncertain, for succession 

purposes, the younger is deemed to have survived the elder and the elder is deemed to have 

failed to survive the younger.  There are two exceptions to this rule. The first is that spouses or 
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civil partners are deemed to have failed to survive each other and the second is where the elder 

made a bequest to the younger whom failing another, for the purposes of the bequest, the 

younger is deemed to have failed to survive the elder, so that the bequest passes to the third 

party. 

53.  The Commission identified potential unfairness in the operation of the rule that the 

younger is deemed to have survived the elder.  It was suggested that in the case of cohabitants it 

is possible for all of the estate to pass to the younger‘s family which may not be what both would 

have wished.  The Commission recommended that where two people die simultaneously, neither 

is to be treated as having survived the other.   

Consultation 

54.  The Scottish Government consulted on this recommendation.  Of the ten responses 

received, nine agreed with it although some expressed concern about the use of the word 

‗uncertain‘ and suggested express provision be made in relation to the standard of proof required. 

Alternative approach 

55.  The alternative would be to leave the law unchanged and the potential unfairness would 

remain. 

Scottish Government position 

56.  Given the level of positive support, the Bill will provide a new general rule to the effect 

that where two people die simultaneously, neither is to be treated as having survived the other, 

provided the rule in section 10 does not apply.   

Section 10: Equal division of property if order of beneficiaries’ deaths uncertain 

Background 

57.  In their 1990 Report on Succession, the Commission considered the situation where 

property is to pass to a person depending on the order of death but where that property does not 

form part of the estate of any of the persons involved - an example would be the proceeds of a 

life policy.  They identified that there is no solution in the current law if they die simultaneously 

or where the order of death is uncertain. 

58.  The Commission therefore recommended in 1990, that, in these situations, the property 

should be divided equally among those persons unless there was express provision to the 

contrary. The Commission supported this solution in their 2009 Report.  

Consultation 

59.  The Scottish Government consulted on this recommendation and all nine consultees who 

responded agreed with this recommendation. 
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Alternative approach 

60.  The alternative would be to leave the law unchanged and the issue of succession to 

property which does not form part of the estate of any of the persons involved when those 

individuals die simultaneously would remain unresolved.  This would not meet our policy aim of 

making the law fairer, clearer and more consistent. 

Scottish Government position 

61.  Given the unanimous support, the Bill will provide that where property is to be 

transferred to one of two or more persons, subject to the order of their deaths, if those persons 

have died simultaneously or their order of death is uncertain, the property or its value should be 

divided equally between or among the estates of those persons.  This provision would not apply 

if there are provisions to the contrary in the relevant document. 

Section 11: Testamentary requirement of survival for a particular period 

Background 

62.  It is competent for a will to stipulate that a successor has to survive for a certain period in 

order to take the estate.  However, in some cases there may be insufficient evidence to establish 

if the successor survived for the specified period.  In these situations, the Commission took the 

view that the successor should be deemed not to have survived for the required period.     

Consultation 

63.  The Scottish Government consulted on this recommendation and all nine responses 

agreed with one again expressing concern about the use of the term ‗uncertain‘. 

Alternative approach 

64.  The alternative would be to leave the law unchanged and the uncertainty in these 

situations would not be resolved. 

Scottish Government position 

65.  Given the unanimous support, the Bill will provide that, where one person makes a 

testamentary provision for another, subject to that person surviving for a certain period and 

where it is uncertain whether they survived for that period, for the purposes of that provision he 

or she should be treated as having failed so to survive. 

Forfeiture  

Section 12: Person forfeiting to be treated as having failed to survive victim 

Background 

66.  The "forfeiture rule" normally prevents killers benefiting from the death of the person 

they have killed.  In terms of its operation in law, in 1990 the Commission considered that a 

killer would be deemed to have predeceased the victim.  However, in the case Hunter’s 

Executors, Petitioners [1992] SC 474 (which concerned the murder by a man of his second 
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wife) the court took the opposite view that the existing law did not provide that the killer should 

be deemed to have predeceased his wife.  The effect in that case was that while the killer was 

disinherited, the estate fell into intestacy rather than going to those to whom the wife envisaged 

that it would go in the event that the husband had predeceased her.  The Commission, therefore, 

recommended in 2009 that the law should make such a provision in order to place the matter 

beyond doubt to the effect that an unlawful killer who incurs forfeiture should be treated for the 

purposes of succession to the deceased victim‘s estate and any destination of trust property as 

having failed to survive the deceased.   

Consultation 

67.  The Scottish Government consulted on this recommendation and all nine responses 

agreed with it. 

Alternative approach 

68.  The alternative would be to leave the law unchanged and the lack of clarity in these 

situations would not be resolved. 

Scottish Government position 

69.  Given the unanimous support, the Bill will provide that an unlawful killer who incurs 

forfeiture should be treated for the purposes of succession to the deceased victim‘s estate and any 

destination of trust property as having failed to survive the deceased.  The Bill will provide for 

protection for a person who acquires property in good faith and for value whose title would 

otherwise be affected by the killer‘s forfeiture.  The Scottish Government will also put in place 

powers for the court to order execution of documents by the sheriff clerk where those in 

possession of property are under a duty to hand it back but are refusing to sign the necessary 

documents.  

Section 15: Total relief from forfeiture rule  

Background 

70.  The Forfeiture Act 1982 allows for flexibility in the application of the "forfeiture rule," 

which normally prevents killers benefiting from the death of the person they have killed. The Act 

applies to people convicted of murder, so that murderers cannot inherit property from their 

victims.  

71.  Under the Act where someone has unlawfully killed another, the court has a discretion 

under the common law rule to modify the forfeiture rule if the court considers the particular 

circumstances of the case merit such a modification. The effect of any modification would be to 

grant the unlawful killer ―relief‖ from forfeiture, meaning that the forfeiture rule would not 

prevent the unlawful killer from inheriting property from their victim. However, case law has 

indicated that the court under the Act can only go so far but cannot disapply the effect of the rule 

completely.  The Commission considered that the case law undermined the discretion of the 

court and recommended that the court should be expressly able to grant total relief and that the 

corresponding time limit for applying for relief from forfeiture should be extended from 3 to 6 

months.   
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Consultation 

72.  The Scottish Government consulted on these recommendations for which there was 

unanimous support.   

Alternative approach 

73.  The alternative would be to leave the law unchanged and the courts would be constrained 

by case law to grant only partial relief in these situations. 

Scottish Government position 

74.  Given the unanimous support, the Bill will provide that it should be competent for a court 

in Scotland to grant total relief under the Forfeiture Act 1982 and that the time for applying to 

the court for relief should be extended to six months. 

Section 17: Repeal of the Parricide Act  

Background 

75.     Currently the Parricide Act 1594 makes provision for anyone killing a parent or 

grandparent to be disinherited.  This sits alongside the wider rule that a person who has 

unlawfully killed another person cannot take any benefit from the estate of that other person.  

This rule is not limited to convicted killers and covers rights arising other than in the context of 

succession, i.e. life policies.  In their 1990 Report the Commission recommended that the 

common law of forfeiture should be placed on a statutory footing and the 1594 Act repealed.  In 

the 2009 Report the Commission had shifted their position on this issue on the basis that 

forfeiture is rare in practice and having provision for forfeiture in the common law has not 

created any difficulties.  As a result, their recommendation was only to repeal the 1594 Act.      

Consultation   

76.  Nine consultees responded on this recommendation.  Eight agreed with the 

recommendation with the other reserving opinion until the law of forfeiture as a whole is put on 

a statutory footing. 

Alternative approach   

77.   Alternatively the Parricide Act could remain in force, but it would seem unnecessary and 

confusing and this would not contribute to our policy objective of modernising the law in this 

area.  There wold be little to be gained from amending the Act given its narrow design.  Neither 

would amendment support the wider changes as they relate to forfeiture. 

Scottish Government position 

78.  Given the level of agreement on this and the Commission‘s view that the common law on 

forfeiture has not created any difficulties, our policy is to repeal the Parricide Act 1594.  
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Estate Administration 

Section 18: Errors in distribution: protection of trustees and executors in certain 

circumstances 

Background 

79.  Currently the Succession (Scotland) Act 1964 makes provision to protect executors and 

trustees who distribute estate in ignorance of an adoption order which would impact on how the 

estate is to be properly distributed.  Similarly the Law Reform (Miscellaneous Provisions) 

(Scotland) Act 1972 affords equivalent protections in relation to ignorance of the existence of 

children where the parents have not been married to one another. The Commission 

recommended that that these two pieces of legislation be replaced by an overarching provision.  

The protection is subject to the executor or trustee having acted in good faith.             

Consultation 

80.       All nine of the respondents who provided a view on this issue agreed with the 

recommendation. 

Alternative approach 

81.  The alternative would be to leave the law as it stands.  There would however be no 

benefit from setting out the law in one place or of the widening protection offered beyond 

ignorance of relationships by adoption or marriage. 

Scottish Government position 

82.   This recommendation will make the law fairer, clearer and more consistent and we will 

therefore legislate to ensure that a trustee or executor, in making a distribution from the estate 

vested in them, should not become liable for any error in distribution based on ignorance of the 

existence or non-existence of persons or their relationship or lack of relationship with a relevant 

person as long as they have acted in good faith and made reasonable enquiries. 

Section 19:  Protection of persons acquiring title 

Background 

83.  Currently the Succession (Scotland) Act 1964 offers protection to a buyer who purchases 

heritable property in good faith, which has been vested in the deceased‘s executors by virtue of 

confirmation.  An equivalent provision in the Sale of Goods Act 1979 offers a similar protection 

where a buyer acquires title to moveable property in these circumstances. 

84.  The Commission considered that these provisions were deficient on the basis that gaps in 

the law remained.  Buyers of shares or book debts did not enjoy these protections, nor did 

persons who acquired title to property through an exchange of goods rather than outright 

purchase. Whilst on reflection the Commission took the view that the common law was 

sufficient to protect those who acquire any type of property in good faith from someone whose 

title is voidable they did not consider that the common law rule would extend to all cases 
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currently protected in this way by the 1964 Act.  They therefore recommended that the 1964 Act 

provision should be repealed and re-enacted to provide complete statutory protection. 

Consultation 

85.  There was strong support for this recommendation with nine out of the ten respondents 

who answered this question in favour of the change.  The one respondent who disagreed was 

concerned that the proposal would create uncertainty in the law. 

Alternative approach 

86.  The alternative would be to leave the law as it stands, in doing so we would not be 

providing as effective a protection to those acting in good faith, who would in effect have to rely 

on the common law.   

Scottish Government position 

87.  Despite the view of one respondent, on the basis that the wider and more complete 

statutory protection proposed by the Commission provides the necessary fairness and certainty in 

the law, the Bill  gives this recommendation effect so that the existing protections which relate to 

heritable property are extended to cover good faith acquisitions of any kind of property.                                                                              

Other reforms 

Section 20: Gifts made in contemplation of death 

Background 

88.  A donation mortis causa is a lifetime gift made by an individual in contemplation of 

death.  While a donation mortis causa is regarded as a lifetime gift, it is not regarded as an 

outright gift as it shares some features of a legacy. Like a legacy, a donation mortis causa can be 

revoked by the donor while alive, does not defeat legal rights and will be liable for the deceased 

donor‘s debts should his or her ordinary estate be insufficient.  

89.  The Commission took the view that the rules on donations mortis causa and the 

associated presumptions should be abolished on the basis that the practice of making such 

donations is all but obsolete.  They therefore recommended that a gift made in contemplation of 

death should be presumed to be an outright gift unless the person making it clearly says that it is 

not.  

Consultation 

90.  The Scottish Government consulted on this recommendation and seven of the nine 

consultees who responded agreed.  The respondents who disagreed suggested that merely 

creating a presumption could create uncertainty. 

Alternative approach 

91.  One alternative would be not to legislate and leave the law un-modernised.  The other 

would be to legislate to make a rule that all gifts made in contemplation of death are outright 
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gifts.  Such an approach would encroach on an individual‘s freedom to make gifts with certain 

conditions attached.  

Scottish Government position 

92.  The Bill abolishes the customary mode of making a conditional gift in contemplation of 

death known as donation mortis causa.  In doing so the Scottish Government will fulfil our 

policy aim of modernising the law in this area. 

Section 21: Abolition of right to claim expense of mourning 

Background 

93.  The Commission endorsed the recommendations in the 1990 Report on the abolition of a 

number of common law rights of succession on the basis that they were out of place in a modern 

law of succession.  These rights include ―mournings‖ which is the rule that the widow (not 

widower) and family of a deceased person are entitled to an allowance out of the estate for items 

such as special mourning clothes; and temporary aliment which is a payment out of the estate to 

enable a widow to meet bills and subsist until such time as the estate is distributed. 

Consultation 

94.  The Scottish Government consulted on this recommendation. There was general support 

for the abolition of ―mournings‖ but not for the removal of the other common law rights.  In 

particular, respondents expressed concerns about the prospect of abolishing ‗temporary aliment‘ 

on the basis that real hardship can be experienced by families where a bank account is frozen as 

a result of the death and there is no access to alternate sources of funds.  

Alternative approach 

95.  The alternative would be to leave the law unchanged and un-modernised.  

Scottish Government position 

96.  Given the consultation responses, the Bill will abolish only the common law right to 

claim the expense of mournings. 

Section 22: Additional ground of jurisdiction: executor confirmed in Scotland 

97.  The Commission set out that, in principle, where Scots law is the applicable law, the 

Scottish courts should have jurisdiction.  They identified a gap where the executor to an estate, 

which was subject to Scots law, but who was not domiciled in Scotland could not be sued in 

Scotland in relation to their powers and duties as an executor.  They therefore recommended that 

the gap should be closed. 

Consultation 

98.  Ten consultees responded and all agreed.   
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Alternative approach 

99.  The alternative would be not to legislate to close this gap. 

Scottish Government position 

100. The Bill makes provision whereby a person has been confirmed as an executor in 

Scotland that person may be sued in the Court of Session, or in the sheriff courts for the 

sheriffdom in which confirmation was granted, in proceedings relating to his or her powers and 

duties as an executor in relation to the confirmed estate. 

Glossary 

101. The table below sets out the meanings to some of the terminology used in this 

Memorandum. 

Term Meaning 

Destination-over A clause which means that in circumstances where property is 

left to person A, whom failing, person B, person B will only 

inherit if person A has died by the date on which the property 

is to be inherited.  

Fiar An individual who is the ultimate beneficiary of property 

which is subject to a liferent. 

Liferent Where a beneficiary has the right to receive for the duration 

of their lifetime, the benefits of an asset.   

Special Destination Where a couple hold joint title to a property and where on the 

death of one, their title passes to the other.   

Survivorship Clause A clause which means that in circumstances where property is 

left to person A and person B, if person A dies then person B 

would inherit their share also. 

Testamentary Documents A document, such as will. 

Testator The individual who makes a will or gives a legacy.  

Vesting in the Fiar The point at which property, which has been the subject of a 

liferent, passes to the ultimate beneficiary. 
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EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

102. An Equality Impact Assessment (EQIA) has been carried out and the results will be 

published on the Scottish Government website.  

103. The Scottish Government considers that the Bill does not discriminate on the basis of age, 

maternity and pregnancy, marriage and civil partnership, gender reassignment, race, disability, 

religion and belief, sex or sexual orientation.  The changes proposed in the Bill will apply to any 

relevant person equally. 

104. The Bill contains provisions which relate to divorce, dissolution and annulment but in 

respect of these and indeed all other relevant provisions, the Bill does not distinguish on the 

grounds of marriage or civil partnership.  

Human rights 

105. The only ECHR issue that the Scottish Government considers is raised by the Bill relates 

to Article 1 of Protocol 1 of the ECHR – protection of property.  The case of Marckx v Belgium 

(App. No 6833/74, ECtHR, judgment, 13 June 1979) makes comment about the application of 

Article 1 of Protocol 1 in relation to the disposal of property by a will.   Paragraph 50 of the 

judgment notes that Article 1 of Protocol 1 does no more than enshrine the right of everyone to 

the peaceful enjoyment of "his" possessions, that consequently it applies only to a person‘s 

existing possessions and that it does not guarantee the right to acquire possessions whether on 

intestacy or through voluntary dispositions.   Paragraph 63 of the judgment notes that ―Article 1 

of the First Protocol includes the right of the legislature to control the use of property in the area 

of succession.     

106. However the rectification process provided for by section 3 of the Bill potentially 

engages the Article 1 of Protocol 1 (A1P1) rights of a beneficiary who is deprived of property 

they received under the will before rectification.   The policy aim of the measure is to ensure that 

the rightful beneficiary receives the property they were entitled to.  The Scottish Government 

considers that the public interest in protecting that person‘s rights and giving effect to the 

instructions of the testator outweighs any ECHR rights of the beneficiary who was not entitled to 

receive the bequest with the additional protection that rectification can only be ordered by the 

court.  The Scottish Government considers that protecting the rights of an intended beneficiary 

and giving effect to the instructions of the testator outweighs any A1P1 rights of the beneficiary 

who was not entitled to receive the bequest. There is also the additional protection that 

rectification can only be ordered by the court.  

107. The Bill also recognises that the interests of the beneficiary entitled to the property under 

the will as rectified will not always be preferred.  The Bill recognises that in the context of the 

situation where title to property has been obtained by a third party (either direct from the 

executor or from a wrongful beneficiary) in good faith and for value, it would not be appropriate 

to fully prefer the interests of the entitled beneficiary.   The existing common law protects an 

individual who has acquired heritable property in good faith and for value from someone whose 
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title is voidable.  Section 19 of the Bill places this protection on a statutory footing and extends it 

to cover all property, providing that where a person acquires property in good faith for value 

their title will not be challengeable even where it transpires that they acquired title from a 

beneficiary to whom title should never have been transferred or direct from the executor. This is 

the position at common law and in many statutory situations.  It is considered that it is more 

appropriate to protect good faith purchasers and their interests are to be preferred due to the 

disbenefits that would arise if property transactions required to be unpicked in the circumstances 

set out in section 19(2) in order to give greater weight to the interests of the entitled beneficiary.  

108. This does not result in infringement of the rightful beneficiary‘s A1P1 rights, as the 

bequest (or the value of the bequest) will be restored by the beneficiary who disposed of the 

property for value, under the doctrine of unjustified enrichment.   

Island communities 

109. The Bill has no differential impact upon island or rural communities. 

Local government 

110. The Bill has no direct impact on local authorities in discharging their duties. 

Sustainable development and environmental Issues 

111. The Bill has no negative impact on sustainable development. The potential environmental 

impact of the Bill has been considered.  A pre-screening report confirmed that the Bill has 

minimal or no impact on the environment and that subsequently a full Strategic Environment 

Assessment does not need to be undertaken.  It is therefore exempt for the purposes of Section 7 

of the Environmental Assessment (Scotland) Act 2005.   
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